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Outcome DRIVER-meeting Legal Aspects
10/05/07, 13-17h, ULB
Present:

De Bergeyck, Vinciane (FUNDP); De Beule, Jan (FWO); Decree, Jean-Baptiste (ULB); De Pooter, Jef (KHK); Didden, Kris (ITG); Dumont, Julie (ULB); Dupriez, Christophe (APC); Dusollier, Séverine (FUNDP); Heyse, Wouter (VUB); Kerstens, Veerle (KULeuven); Lerinckx, Dominique (ULB); Poelaert, Marylène (ULB); Thirion, Paul (ULg); Thys, Laurence (ULg); Vanclef, Lydie (FPMs); Van Dooren, Françoise (ULB); Van Godtsenhoven, Karen (UGent); Van Nieuwerburgh, Inge (UGENT); Vilches Armesto, Laura (FUNDP)
Apologised:

Goovaerts, Marc (UHasselt), Vanherck, Mark (KULeuven), Renard, Stefaan (VUB)
· all PPT presentations can be found on the intranet of www.driver-repository.be
· Report submitted by Karen.VanGodtsenhoven@UGent.be, please send your corrections and remarks to this address.
1. Presentation on the OA mandate by the FWO, by Jan De Beule.

The FWO has signed the Berlin Declarartion in 2003 and has recently added an OA obligation into the regulations for mandate-holders, for doctoral, post-doctoral and project researchers. The following extract is the Flemish text taken from the FWO website
:
Art. 2. - § 1 De vermogensrechten op vindingen in het raam van wetenschappelijk onderzoek ondernomen met steun van het Fonds komen toe aan de universiteit-onthaalinstelling krachtens art. 103 van het Decreet van 14 juli 1998 betreffende het onderwijs IX (Belgisch Staatsblad van 29 augustus 1998).

§ 2 In navolging van de Berlin Declaration van 2003 ter bevordering van de vrije toegang tot wetenschappelijke kennis en cultureel erfgoed, zijn beneficianten van mandaten, kredieten en projecten van het FWO verplicht hun publicaties, die voortvloeien uit de FWO-toelagen, te deponeren in een publieke “Open Access” databank. Dit ten laatste één jaar na de publicatiedatum om een grotere impact en valorisatie van hun werk te bewerkstelligen.
Wetenschappers worden aangeraden ook al hun andere publicaties in een dergelijke “Open Access” databank, zogenaamde “Open Archives”, te deponeren, samen met de onderzoeksgegevens die tot deze publicaties hebben geleid. 

The most important points are:
· it’s a general mandate, for all FWO beneficiaries
· researchers are asked to deposit in an IR, so universities have to provide good IRs
· the deposit has to happen at the latest, one year after publication, to speed up the dissemination and uptake of the article
· it is also an attitude-changing policy: the researchers are encouraged to deposit all their research output in an IR, not only FWO- funded but their whole bibliography, as well as the raw data underlying their publications.

Discussion:
Jan De Beule explains that the FWO (their scientific committees) has no time/staff to check all the publications anyway, let alone make sure if they are OA (actually, if they were all in OA, the checking process would be easier).   He explains that there are no negative consequences for someone who ‘disobeys’ this OA rule, it is rather meant as an encouragement and attitude-changing policy, although this should not be declared officially. The FWO mandate can serve as a strong argument for authors, towards the publishers as well as their home institutions (e.g. “Where is my IR? I need one!”). 

The FWO is changing its structure and planning a new system, so it would be useful if we work together and see, for the future, what can be done to integrate the OA mandate into the workflow of the researchers (e.g. list of publications could become list of handles). Universities also have to make sure new doctoral researchers get enough OA information, because often, doctoral researchers see their university as their employer, not the FWO.
!!  We should accept the FWO mandate as a clear and strong sign of goodwill from their part, but we should not expect this to be enough, individual institutions have to take up their responsibility and push OA through the administration. Also, the fact that there are no negative consequences to non-compliance, should not be mentioned, but the rule should be used as a positive push in the OA direction.
2. Presentation on new copyright evolutions (OAI5), by Inge Van Nieuwerburgh

Inge Van Nieuwerburgh was in Geneva for OAI5 (17-20th of April) and attended some break-out groups about copyright issues and the future of OA. Main outcome: now that most repositories have arrived at a rather mature stage (at least, in most cases), we can take it one step further: use repository content for research metrics, funding grants, usage statistics, and aggregation. Some repositories are already integrated within other structures: R&D departments, departmental websites, library catalogues etc. Still, we do not have to assume repositories and self-archiving are ‘normal’: continuous advocacy and support for the researchers are needed.

The concept of OA to raw data is one of the new challenges: now that we can handle text files, images, sound and raw data are the new formats to tackle.
Together with the institutionalisation of OA comes the need for a more firm legal framework, and the embedding of OA structures in the whole research department (employer’s contracts, IP issues, technology transfer, granting schemes, libraries,…). Inge says it is advised to do some risk assessment together with the legal department before issuing an OA mandate / advise : employers’ contracts have to be looked at and legally checked before the university can take action. 
An OA mandate can strengthen the position of the researcher towards the publisher, but even then the copyright issue remains a difficult one. SURF has issued a well-balanced ‘license to publish’, which can be sent with the article to publishers, see

http://copyrighttoolbox.surf.nl/copyrighttoolbox/authors/licence/ . It is a European license to publish, which can be used for multiple authors as well. It was developed by the Zwolle copyright group and JISC. For more info, contact Wilma Mossink,  Mossink@surf.nl 

Some researchers might object to the license (for maintaining good relationships with publishers, establishing their career), but they should realise they are the ones with the content and thus the ‘power’. When institutions and funding bodies mandate OA, this gives the researcher an even stronger position towards the publisher, e.g. Mrs. Dussolier, who used the Berlin Declaration as an instrument of pressure in her talks with publisher Larcier, arriving at the permission to self-archive. Mrs Dusollier is still negotiating for other reviews, and will let us know once it is finished. Karen suggests to document this and take it as a best practice for all people present. It would be great if we can extend the list of ‘green’ publishers’ policies with some Belgian names.
3. Presentation: The OA mandate and implementation at the ULg, by Paul Thirion

The “Digithèque”, or institutional bibliography project at the ULg (in collaboration with FUSAGx, Academy Wallonia -Europe) is a solution to the following problems:
· not enough visibility of ULg- based research
· large disciplinary differences 
· high number of possible OA publications
· one third of the publishers’ policies is unknown
· researchers interested in OA but a lot of misconceptions
· researchers reject extra administrative charge
· voluntary deposit: 15%, max 25%
· importance of quality principle 

After the key moment of the national conference (February 13th) with the signing of the Berlin Declaration, the rector decided to opt for the ID/OA mandate, which stands for ‘Immediate Deposit/ Optional Access
’, a ‘green’ or self-archiving mandate proposed by Stevan Harnad and the likes. 

The “Digithèque” will be an instrument to gather all publications (articles, book chapters, conference proceedings,…), both past (last five years) and present, by every researcher at ULg (they can also self-archive non-ULg articles but these will have to be very clearly differentiated). First authors will have to sign a warranty (responsibilisation) that they are allowed to self-archive, which the co-authors can then verify. The status of the peer review will have to be very clearly defined and assured by the author. The university’s LDAP scheme will be used for identification, and exports (CV, www) will be made possible as an added service.
When an author is evaluated, the only content that will be considered is the one found in the Digithèque, no other publications will be accepted. So, when a researcher immediately deposits his/her preprints, postprints, proceedings etc, the administration will always be able to evaluate him/her. Whether or not the publication is made open to the public (optional access, depending on publishers’ policy), it will be accessible for the administration through the Digithèque. The publications set to Open Access will appear first, so it is extra worthwhile for a researcher to set his highest quality content in OA.
Other principles: 
· No matter how many versions of an article are in the Digithèque, only one will appear to the public, that one being the highest up this rank: preprint, postprint author’s version, postprint publisher’s version. 
· Publishers with unknown copyright policies: smaller publishers will be the authors’ own responsibility (model letters to publishers), larger/important ones will be contacted by the ‘Réseau des bibliothèques’ of the ULg.
· For important publications of which the author’s version cannot be retrieved: chain of OCR-de-lay-outing: the publisher’s version is stripped of the formatting (the only thing that can be copyrighted by the publisher) and only the content (author’s creation) is kept and archived. Mrs. Dusollier says you could do this (unofficially), because the only thing that comes from the publisher is the lay-out, and if he allows to put the original content online, you can do it this way, just make sure it’s not too obvious.
· The humanities are the most difficult disciplines to adapt to the OA mandate
Timing: the mandate is applicable from the time Digithèque is ready, planned: autumn 2007
4. Presentation on copyright, the EC directive on harmonisation and Belgian law, by Mrs. Séverine Dusollier

Overview of copyright principles, public lending and digital consultation: see ppt.

· Open Acces: no case-history exists yet, new territory for lawyers, courts, institutions. 
· Principles: for an author to transmit his copyright, a written statement is always needed (can be digital). An institution needs the written authorisation of an author to self-archive his articles if he is still in possession of the copyright, but does not need to ask for permission if the author has transferred his copyright to the publisher, who allows self-archiving. 
! It is advised, when authors sign a form digitally (even a tick of the box), to store these forms for later proof, or at least a log file with the actions of a certain author within the archive.
· An author might have given away his economic rights to the publisher, it should be assured that his moral rights (paternity, integrity, divulgation) are not touched upon, and the right attribution is given in an OA environment.

Questions and comments can be found under 5).
5. Discussion

1) Often posed question: do you need permission from all authors (even ‘false’ co-authors who just put their name on an article by their assistants) to self-archive an article? 

YES – if the copyright still resides with the authors. When the first author signs a warranty, declaring the others agree, you are still liable towards the other authors in case of protest.

The person who gave a ‘false’ warranty can be blamed, but if he cannot pay the damage, the university has to.

NO - if they have transferred the copyright to the publisher, who allows self-archiving

       - if the university has a clear IP policy which obliges OA through the contract with the employers

Also, the duration (blanket duration can only be used for restricted period), use, territory and remuneration (even if nothing) for the self-archiving have to be stipulated. These things could also be part of the employer’s contract or the funding body’s regulations (cfr. FWO)

2) Mr Dupriez (APC) asks if the new EC Directive on the harmonisation of copyright and the neighbouring rights in the information society will not be very damaging for OA and libraries in general, since there will be no more grey zone, but rather black and white. Mrs Dusollier retorts this, saying there is still some space for grey zones and interpretation, but we will have to be vigilant and careful: the new directive makes the medium whereto something is printed important, not the medium (books, PC, journals) which is copied or printed. Reprobel will gather royalties for OA articles (!!) although authors do not want to make any profit out of these articles. It remains copyrighted content and the fees will go to authors’ collecting societies (very few researchers are members of one) or publishers, so we will have to make it very clear to the policy makers what the intention of OA publishing is, and maybe present alternatives (e.g. a general royalty fund which is re-invested in research).This needs follow-up.
Inge Van Nieuwerburgh mentions that OA has climbed up the stairs from a grass roots movement to something that is included in EC directives and institutions’ policies, so it will have to be recognised at a higher level (legislation) as well.  Mrs Dusollier says that it should be considered to adapt new researchers’ contracts to the OA mandates, because OA mandates will not have any legislative power if the conditions are not defined in the contract. We need to look into this at our own institutions, whether researchers have signed a contract with specific IP- regulations or a general ‘I agree’ formula, which can then be changed into an institutional mandate (in an addendum to the contract). If we take OA one step further, we have to integrate it into our institutional administration. 
3) Another part of the ‘institutionalisation’ of the OA movement is the set of rights and obligations on the side of the user of the OA content, granted by the author. Open DOAR has a policy tool (have a look at http://www.opendoar.org/tools/en/policies.php) where you can define, for your own repository, the rules regarding re-use of metadata and full-text, the regulations for attribution, distribution, search engines etc. It would be useful to have a look at this together and develop a more or less uniform Belgian policy; the mailing list can be used for this.

MIT has developed a ‘License to deposit’, a formula to which depositing researchers agree and guarantee that copying, electronic transmission etc. are permitted:
http://libraries.mit.edu/dspace-mit/build/policies/license.html 
4) Simplification of the administrative procedure: its is not possible to give a one-time agreement, it has to happen for every document or article that is uploaded. A secretary or other trustee can do it instead of an author, who still bears final responsibility. It is not enough to send authors a letter saying ‘if you do not react to this, we will self-archive your articles for you (tacit agreement), because this is not a written permission. You need explicit permission, not passive agreement. 

5) The author bears responsibility about his own work (use of copyrighted material), mostly this is not a problem because images etc. can be cited as an educational/scientific illustration, it is only infringement when he uses something as a mere decoration. When he has infringed someone’s copyright, it is the author who’s responsible, but in case he cannot pay the damage, it’s the institution who has to pay, so there should be clear and concise directives about this matter (addendum to contract).
6) Patents: publishing prevents patenting, authors should be made aware of this. Whether the economic rights of a patent go to the university or the funding body, depends on the policies of both institutions.

7) Theses: PHD theses consisting out of articles have to be copyright- cleared for every article, if one of the articles cannot be self-archived, it should be ‘deleted for view’ from the whole. 
Vinciane de Bergeyck remarks that Elsevier mostly allows the publisher’s version to be self-archived in this case, which is ONLY for PHD theses, not regular articles. The URL to the request form: http://www.elsevier.com/wps/find/obtainpermissionform.cws_home 
8) When a Belgian author publishes in a foreign publisher’s journal, which law is applicable? Difficult: it is normally the place of publication, but in practice it will be the law of the country where the case is made, no clear definition.  (?? Mrs Dusollier)
9) When an old publication is self-archived, which law is applicable? 

Like the SURF- case where the old publications (before 1996) were scanned and uploaded, this can be done for Belgian authors, too: since you cannot waive future rights, and digital rights have only come into legislation from 1996 on, authors still possess the digital rights to articles published before 1996, hence they can decide themselves whether to self-archive or not.
10) When a publisher changes policies, do you have to delete records from the archive?

No, the articles already uploaded during the period it was permitted, can stay, but no new articles can be added, although you have a strong case if you do archive them and can prove the publisher policy has only recently changed (a matter of risk-assessment).

6. Conclusions
We are in the midst of a rapidly changing landscape (IP: digital rights/ OA), with administrations and law-making lagging behind the practice. There is no sufficient legal system to cope with the new developments, so we have to be careful not to infringe anyone’s rights and be vigilant towards new developments (Reprobel), and even state our case towards policy makers (both political and institutional).  We can continue to make it clear to our institutions how important it is to have a legal framework (contracts) about IP and copyright, and how an OA policy fits in this situation. With the help of this newly-formed group, we can make a stronger statement. 
Amongst ourselves, we can communicate experiences and publishers’ policies, so we need not do the same work twice. Karen will keep a track record of publishers’ policies, so please, send your lists of contacted publishers to Karen (also the ones that didn’t answer or didn’t know it yet), this unofficial list will be put on the intranet site, and if we have real answers, it will be forwarded to SHERPA. A ‘DRIVER-legal’ mailing list will be set up to communicate and respond quickly, you can subscribe at http://lists.lib.ugent.be/mailman/listinfo/driver-legal . 
� � HYPERLINK "http://www.fwo.be/FWOSubReglementen.aspx?ID=5b0f262d-b851-46cb-a621-51d41e4ea3a2&L=nl#bladw01" ��http://www.fwo.be/FWOSubReglementen.aspx?ID=5b0f262d-b851-46cb-a621-51d41e4ea3a2&L=nl#bladw01�


� � HYPERLINK "http://openaccess.eprints.org/index.php?/archives/71-guid.html" ��http://openaccess.eprints.org/index.php?/archives/71-guid.html� 
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